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felt that the criminal law should protect from fraud in trade. The 
scope of larceny was therefore extended to the utter confusion 
of logic, culminating in the well known distinction of larceny by 
trick applied in the principal case to the effect that if the prosecut- 
ing witness intended to part with possession but not property and 
at the moment of delivery the defendant intended to keep the prop- 
erty for himself, the crime was larceny. If, however, the prose- 
cuting witness intended to part with the property, no crime was 
committed until a statute was passed covering the crime of obtain- 
ing property under false pretenses; other fraudulent dealings with 
property were covered by extending the embezzlement statute. 2 

The boundary line separating these three offenses is often too 
difficult to ascertain in advance, the State not being in possession 
of the defendant's evidence. The result is that when the District 
Attorney has charged one of these crimes, the defendant often 
secures an acquittal by proving his guilt of one of the others. 3 

There may be some who believe the subtle distinctions in these 
crimes inherent in the nature of things, but it is submitted that their 
existence is entirely due to accidental, historical causes, and their 
perpetuation is a disgrace. The District Attorneys and the Cali- 
fornia Bar Association framed a bill to permit a conviction for any 
crime disclosed by the evidence by not requiring the prosecuting 
attorney to elect the one on which he would go to the jury. This 
would have remedied the evil, but the more logical and scientific 
way would be to combine these similar offenses into one crime.* 
Bills to accomplish the purpose in both ways were introduced in 
the last legislature, but died in committee. Indeed, every meas- 
ure recommended by the bar association was killed either by the 
legislature or by the Governor. The public should know where the 
responsibility lies for the failure to obtain desired improvements 
in the law. 

A. M. K. 

Notaries: Acknowledgment by a Party in Interest. — It 
was contended in First National Bank v. Merrill 1 that an acknowledg- 
ment of a mortgage to a bank was invalid because the notary taking 
it was a stockholder of the bank. The court, however, decided that 
the notary's interest as a stockholder could not invalidate his ac- 
tion. The decision seemed to turn upon the character of the act 
of taking an acknowledgment ; if a judicial act, it will be adjudged 
void ; if ministerial, it will be considered valid. By the employment 
of this test, the court has overlooked the fact that a stockholder 



2 Professor Beale, 6 Harvard Law Review 244. 
s People v. Delbos, (1905) 146 Cal. 734, 81 Pac. 131, where Abra- 
ham Ruef, as attorney for the defendant, worked the trick successfully. 
♦Consolidated Laws of the State of New York, 1909, p. 2696. 

1 (1914) 47 Cal. Dec. 377. 
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might have such an interest as to make him a party to the trans- 
action itself, and thus incapable of taking an acknowledgment. 

The cases show a confusion of two clear and well defined rules : 
(i) An act judicial in character is invalid if the party performing 
it has any direct interest whatever; 2 (2) an acknowledgment can 
not be made by any one of the parties to the transaction whether 
the act be judicial or not. 3 

If the exclusive test were the character of the act, it would 
be proper for a mortgagee or grantee to acknowledge in all juris- 
dictions holding acknowledgment to be a purely ministerial act. 
But such a proceeding is allowed nowhere. 4 

Was this act judicial? If so the interest of the stockholder cer- 
tainly caused it to be void. The great weight of authority seems 
correct in holding that since a notary in this situation, exercises 
no judgment or discretion, his action is purely a ministerial one. 8 
The origin of the contrary doctrine is founded upon the old com- 
mon law rule requiring a privy examination of a married woman 
before receiving her acknowledgment. 8 It was thus necessary that 
the notary satisfy himself that her conveyance was voluntary and 
without compulsion from her husband. 

It remains to be determined whether a stockholder has such an 
interest in the corporation that he may be considered a party to 
the transaction. It is well settled that an attorney, agent or other 
officer of the corporation, not holding stock, is not disqualified 
from taking an acknowledgment to which the corporation is a 
party.' A stockholder, however, is financially interested in the suc- 
cess of the corporation and for this reason more open to temptation 
than a salaried officier. The door to fraud might easily be opened 
and the purpose of the recording acts, in a great measure defeated. 
Granting that the corporation holds the legal title, the stockholders 
are real parties in interest for whose benefit the business is carried 
on. Although the authorities are about evenly divided those holding 
such an acknowledgment valid have been influenced by the erroneous 
doctrine that an act ministerial in its nature, cannot be void be- 



2 Meyer v. San Diego, (1898) 121 Cal. 102; Davis v. Allen, (1831) 
11 Pick. 466, 22 Am. Dec. 386. 

8 Bank v. Radke, (1893) 87 Iowa 365, 54 N. W. 435; Lee v. 
Murphy, (1897) 119 Cal. 364. 

♦Murray v. Tulare, etc. Co., (1898) 120 Cal. 311; Lee v. Murphy, 
(1898) 120 Cal. 311. 

» Read v. Toledo Loan Co., (1903) 68 Ohio St. 280, 67 N. E.729; Hor- 
back v. Tyrrell, (1896) 48 Neb. 514, 67 N. W. 485; Bank of Woodland 
v. Oberhaus, (1899) 125 Cal. 320. 

«Long v. Crews, (1893) 113 N. C. 256, 18 S E. 499; Bexar Bldg. 
Assoc, v. Heady, (1899) 50 S. W. 1079, 57 S. W. 583. 

* Bank of Woodland v. Oberhaus, (1899) 125 Cal. 320. 
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cause of a notary's interest. 8 The cases disqualifying the stock- 
holder seem to represent a far more logical principle. 9 

L. L. J. 

Suretyship : Liability of Surety on Minor's Disaffirmance. 
— Ordinarily whatever discharges the principal debtor will dis- 
charge the surety, but this rule does not apply where the discharge 
is by operation of law as by bankruptcy or where the defenses are 
personal, as in the case of coverture or infancy, 1 for the possibility 
of these defenses may be the very reason why the creditor de- 
manded a surety. 2 

The defendant in the case of Evants v. Taylor 3 was surety upon 
a minor's note given in consideration of the purchase of land 
owned by plaintiff. On arriving at majority the minor disaffirmed 
and tendered a reconveyance at the time of trial. The court held 
that the surety was discharged upon the ground that his obliga- 
tion could not be extended beyond the note and that he did not 
guarantee both the note and the consideration for the note. The 
case follows the lead taken by the Missouri and Iowa courts* 
which proceed upon the theory that "it would be a strange doctrine 
that would give the creditor back his land, and permit recovery 
for purchase money also." 5 

It is difficult to see why the courts should engraft an exception 
upon an exception, a result which entirely overlooks the equitable 
doctrine of subrogation, 8 which arises in every case where one 



8 Read v Toledo Loan Co., (1903) 68 Ohio St. 280, 67 N. E. 729: 
Kennedy v. Loan Assoc, (1900) 57 S. W. 388; Morrow v. Cole, (1899) 
58 N. J. Eq. 203, 42 Atl. 673; Bank v. Conway, (1876) 17 Fed. Cases 
1202; Cooper v. Assoc, (1896) 37 S. W. 12. 

9 Hayes v. Southern Bldg. etc. Assoc, (1899) 124 Ala. 663, 26 So. 
527; Smith v. Clark, (1897) 100 Iowa 605, 69 N. W. 1011, Workman's 
etc Assoc, v. Monroe, (1899) 53 S. W. 1029; Bexar Bldg. Assoc, v. 
Heady, (1899) 50 S. W. 1079, 57 S. W. 583; Farmer's etc. Co. v. Syndi- 
cate Ins. Co., (1899) 40 Minn. 152, 41 N. W. 547; Bowden v. Parrish, 
(1889), 86 Va. 67, 19 Am. St. Rep. 873; Davis v. Beazley, (1881) 75 Va. 
491; Seaman v. Ins. Co., (1883) 18 Fed. 250; (Kothe v. Krag-Reynolds 
Co., (1898) 20 Ind. App. 293, 50 N. E. 594; Miles v. Kelly, (1897) 40 
S. W. 599; Bank v. Rivers, (1896) 36 Fla. 575, 18 So. 850— disqualifying 
a stockholder without reference to the character of his act in taking 
an acknowledgment.) 

*St. Albans Bank v. Dillon, (1857) 30 Vt. 122, 73 Am. Dec. 295 
and note; Jones v. Crossthwaite, (1864) 17 la. 393. 
,,oJL K !. m £ a11 ^ Newell, (1845) 7 Hill (N. Y.) 116; Hicks v. Randolph, 
(1874) 3 Baxt. (Tenn.) 352; Kyger v. Sipe et al. (1892) 89 Va. 507, 16 
S. E. 627. 

8 (Dec. 5, 1913) 137 Pac. (N. M.) 583. 

* Baker v. Kennett, (1873) 54 Mo. 82; Patterson v. Cave, (1875) 61 
Mo. 439; Keokuk County Bank v. Hall, (1898) 106 la. 540, 76 N. W. 
832. 

8 Baker v. Kennett, supra. 

« Nelson v. Webster, (1904) 72 Neb. 332, 68 L. R. A. 513; Brandt, 
Suretyship & Guaranty, p. 351. 



